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she had privately, over a year, shared her 
fear of being stalked by her classmate- 
attacker.

To make our homes, hostels, class-
rooms and streets safe, it is imperative 
that we defend every woman’s right to 
say “no”. To my mind, as indeed to many 
others, the supposed emotional relation-
ship, or its absence, between the two 
students is utterly irrelevant. Girls and 
women school themselves into silence 
because of a very real fear of reprisal. 
That is the complex functioning of 
p atriarchal power. Real safety exists – to 
live, love, work, or enjoy life – only if 
women feel comfortable and safe in say-
ing “no”, and resisting the pressure to 

conform and comply. This right to 
refusal, of staking difference, and not 
increased s ecurity, is what may ulti-
mately lead to freer and more equitable 
forms of living and loving. 

Notes

1   The panel discussion was organised to begin a 
series of open discussions on campus violence. 
One of the contexts was the rape on JNU cam-
pus in October 2012, which barring a cursory 
protest has disappeared from the public eye. 
For a cogent report, see, Eswaran and Ponniah 
(2013).

2   In this regard, the JNU vice chancellor’s state-
ment that the university will not respond to 
this attack by increasing security and surveil-
lance is salutary (S N 2013). 

3   “JNU Confessions”, 1 August, https://www.fa-
cebook.com/JnuConfessions/
posts/661357817227300

4   For a complex unpacking of the politics of con-
temporary “love”, read Baxi (2013).
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The Legal Meaning 
of Biodiversity

Kanchi Kohli, Shalini Bhutani

By suggesting that even coal 
extraction falls within provisions 
of the Biological Diversity Act, 
2002 and its specifi c provision 
of access and benefi t-sharing, 
the Madhya Pradesh State 
Biodiversity Board has raised 
important questions relating to 
the interpretation of the law.  
While the principle of profi t 
sharing from commercial use of 
biological sources is justifi able, 
the authors argue that the 
principle of the conservation ethic 
should not be lost.

It is in the nature of law to be inter-
preted. Once a legal statute is in 
place, administrators face the chal-

lenge of relying on their discernment in 
both understanding and prioritising the 
law’s provisions. At the same time, there 
are principles that courts often use along 
the way to give meaning to a legal text. 
Such is also the case with India’s Biological 
Diversity (BD) Act, 2002, where not all of 
its current interpretations seem to co-
herently fi t into a common understanding 
of the law. While the executive is chal-
lenged with implementing the law, there 
are instances of judicial interpretations 
of the law that raise important questions.

One such instance has come to light in 
Madhya Pradesh (MP) in the context of 
the BD Act. The MP State Biodiversity 
Board (MPSBB) has chosen to take a sub-
stantially expanded meaning of the 
words “biological resources” and “com-
mercial utilisation” used in the BD Act. 

The BD Act was legislated to give effect 
to the Convention on Biological Diversity 
(CBD). Therefore, the explicit objectives 
of the law are supposed to be in line with 
the convention. These are not just 
 conservation of biological diversity and 

sustainable use of biological resources, 
but also fair and equitable sharing of 
benefi ts arising from genetic resources. 
The latter requires putting into place a 
mechanism through which benefi t-shar-
ing arrangements can be arrived at 
when the question of access for research 
or commercial utilisation arises. This is 
both for Indian entities (who need to in-
timate the relevant SBB of the state in 
which these resources are accessed) and 
for  foreign entities, who need to take 
prior permission from the Chennai-based 
 National Biodiversity Authority (NBA).  

More than the conservation and sus-
tainable use aspects of the BD Act, the 
legal provisions seeking to establish 
the prerequisites of access and benefi t- 
sharing (ABS) have received national 
and international attention. Essentially 
what this means is that when bio-re-
sources or people’s knowledge are ac-
cessed, the user/accessor must compen-
sate the provider community either in fi -
nancial terms or acknowledge the source. 
While the biodiversity law broadly pre-
scribes the six ways in which benefi t-
sharing is to be effected, neither its text 
nor the BD rules specify situations that 
attract the legal provisions for such 
“sharing”. More over, the procedural clar-
ities have yet to emerge through actual 
experiences of implementing the rules. 

Law and Context

Yet, context also determines the mean-
ing that a certain law is given. The 
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MPSBB’s initiative to push a certain inter-
pretation amidst the uncertainty brings 
to the fore the objectives in the real-time 
practice of the BD Act in India. A letter by 
the Member Secretary of the MPSBB to 
the NBA dated 3 April 2013, states em-
phatically that 

in the absence of any guideline by the NBA 
for access and benefi t sharing to the State 
Biodiversity Board, we are not able to imple-
ment third and most important objective of 
the Biological Diversity Act, 2002 and, i e, 
access and benefi t sharing. 

For the MPSBB this clarity is critical. 
Its aim is to harness as many “benefi ts” 
from those who access biological re-
sources. This clear aim pushes the board 
to stretch the meaning of biological re-
sources so as to maximise the number of 
cases that will be subject to the legal re-
quirements of the benefi t-sharing provi-
sions. Since December 2012 and until 
March 2013, the MPSBB has issued notic-
es to several private companies, includ-
ing pharmaceutical, coal mining, food 
processing, liquor, sugar, oil and indus-
trial processes which, according to 
MPSBB’s interpretation, are (commer-
cially) utilising biological resources.  It 
has also written to the state forest de-
partment, the Forest Development Cor-
poration, the Minor Forest Produce Fed-
eration and the fi sheries department. 

In its letters, the MPSBB has invoked 
Section 2(c) of the BD Act, which defi nes 
biological resources as “plants, animals 
and microorganisms or parts thereof, 
their genetic material and by-products 
(excluding value added products) with 
actual or potential use or value, but does 
not include human genetic material”. In 
its letters to all these industries, the 
MPSBB has highlighted that each of the 
industries, as per the BD Act, needs to in-
timate the MPSBB through the prescribed 
Form 1 and pay Rs 1,000 as they are car-
rying out “commercial utilisation” of 
bio logical resources, which attracts the 
defi nition of the BD Act. Each of the in-
dustries to whom notices have been issued 
are now being asked to deposit 2% of 
their gross sales or gross revenue on fi n-
ancial year basis towards benefi t-sharing 
in the Biodiversity Fund of the state. 

According to the MPSBB, since there 
are no prescribed guidelines for ABS, nor 

any directions from the NBA, it is using the 
same formula that the NBA has adopted in 
one of the agreements signed by it in 
2009. In part, the NBA practice has also 
spur red such an interpretation by an SBB 
because in several cases, the NBA has 
granted access for not just the transfer or 
trade of a gene or small quantities, but 
approved access to several tonnes of bio-
logical materials (excluding only normally 
traded commodities that are traded in 
bulk from coverage under the BD Act) 
and insisted on benefi t-sharing thereafter.

It comes as no surprise that this step 
of the MPSBB has triggered strong reac-
tions. Several of the industries that re-
ceived notices have dragged it to the 
 National Green Tribunal (NGT). The Cen-
tral Zone Bench of the NGT at Bhopal has 
admitted cases fi led by several private 
companies such as Agro Solvent and 
 Lilason Breweries that are presently 
b eing heard. 

On 28 May 2013, the NGT bench stayed 
the MPSSB’s notice of legal action against 
Lilason Breweries in case no response 
was received. The MPSBB had sent such a 
show cause to various companies who 
had not responded to their earlier notice. 
Following the same logic, the Eklehra 
Panchayat in Chhindwara district has 
fi led a public interest litigation (PIL) 
against Coal India to share profi ts from 
coal extraction with the panchayat. The 
panchayat argues that while coal is be-
ing extracted from coal mines that fall 
under the panchayat, the company is not 
sharing its benefi t with them.

The argument against the MPSBB’s po-
sition on this issue can be that aspects of 
ABS in the BD Act are applicable only to 
genetic material and not biological re-
sources in general. While the BD Act 
uses the term “biological resources”, in-
ternationally, the CBD defi nes “biologi-
cal resources” (Article 2) to include ge-
netic resources, organisms or parts 
thereof, populations, or any other biotic 
component of ecosystems with actual or 
potential use or value for humanity. And 
in the specifi c Protocol on ABS, the 
Nagoya Protocol, the legal obligation of 
benefi t-sharing is talked of in situations 
of access to genetic resources and/or 
“traditional know ledge” associated with 
such resources. 

The logic of the MPSBB as stated in its 
letter to the NBA in April 2013 is that 
“coal is a plant fossil and it has a genetic 
material of a plant”, and therefore it needs 
to be treated as a biological resource under 
the BD Act. Similarly, “limestone is a ge-
netic material of marine organisms and 
is made after calcifi cation of marine or-
ganisms”. Further, it argues, that it is not 
just coal mining but also thermal and 
other industrial operations, which use 
coal, that need to come into the purview 
of ABS. 

The MPSBB has sought a response 
from the NBA, which it is yet to receive. 
In both its letters of April 2013 to the 
NBA, the member secretary of the board 
has stressed how 

it is very very necessary that it should be 
clarifi ed that  what are the bio-resources 
and broader  classifi cation of industries are 
covered  under the purview of industries 
using biological resources for commercial 
 utilisation.

Debate on Biodiversity

This action by the MPSBB has sparked 
off a debate on the interpretation of the 
BD Act in India, 11 years after it was 
gazetted. The matter is now before the 
NGT. If the tribunal’s interpretation is in 
line with that of the MPSBB and if the 
NBA too acknowledges that the steps 
taken by the MPSBB are in order, it would 
mean that private companies using 
 biological resources created through all 
kinds of “genetic material” would need 
to pay from their profi ts. These “double 
taxes”, as the companies call it, will go 
into the coffers of the MPSBB. It is likely 
then that other SBBs, who are perhaps 
awaiting the decision on this, would 
 follow suit. 

This brings us back to the larger ques-
tion of implementation of the BD Act. 
Should it preoccupy itself with collect-
ing cash by insisting on ABS? Or should 
those mandated with ensuring that the 
objectives of the BD Act are met, bring 
extractive and potentially biodiversity-
destructive businesses under conserva-
tion rules or sustainable use principles?  
These questions are sought to be settled 
by charging fees from those who con-
tinue in the business of extraction and 
possibly unsustainable use. The strategy 
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does link itself to the “polluter pays” 
principle by asking those making profi ts 
out of biological material to contribute 
fi nancially. However, this alone will not 
reduce the extent of coal mining or stop 
distilleries from continuing business as 
usual even though the BD Rules, 2004 
give administrators the power to restrict 
or prohibit access to biological resources 
on account of overriding public interest 

or for protection of environment and 
conservation of biological diversity.

These interpretations of the law tend 
to suggest that implementing agencies 
are seeking to derive fi nancial benefi ts 
from the extraction and commercial use 
of biological resources. Some panchay-
ats and Biodiversity Management Com-
mittees (BMCs) being set up under the BD 
Act might also follow suit to increase 

their cash coffers.  But this move by the 
MPSBB, even if it were to be accepted, 
should not replace the fi rst objective of the 
BD Act, that of conservation of biodiver-
sity.  The real purpose of ABS even in its 
broadest defi nition and not the minimal-
istic view of cash compensation, will fail 
if it separates itself from a conservation 
ethic. That is what needs to be constant-
ly reinterpreted no matter what the case. 

Utteeyo Dasgupta (utteeyo.dasgupta@fandm.
edu) is at the Department of Economics, 
Franklin and Marshall College, Lancaster, 
USA. Subha Mani (smani@fordham.edu) is 
at the Department of Economics, Fordham 
University, New York, USA.

Altruism in the Household 
A Pilot Study

Utteeyo Dasgupta, Subha Mani

This article reports results from 
a pilot experiment that evaluates 
the role of procedural altruism 
in the household. An allocation 
game is used to study the choice 
between joint consumption and 
private consumption among 
married spouses. Subjects’ 
consumption decisions over joint 
and private goods are observed 
under two treatments – effort 
and no-effort. Overall, results 
suggest that the procedure in 
which the economic resources 
are earned seem to infl uence 
altruistic choices of males more 
than females.

The recent and burgeoning re-
search suggests that economic 
decision-making is not only out-

come dependent, but depends on the 
procedure as well. For example, Hoff-
man and Spitzer (1985), Hoffman et al 
(1994), Güth and Tietz (1986), fi nd that 
subjects make more self-regarding 
choices whenever they put in real effort 
to earn, or earn the rights to allocate 
rather than be randomly assigned such a 
right. In addition, gender seems to mat-
ter in the evaluation of the procedure, as 
Jakiela (2009) and Dasgupta (2011) fi nd 
that with a more costly procedure of 
earning, female subjects are less altruis-
tic than males. We extend insights from 
these fi ndings to evaluate household de-
cision-making in the private, focusing 
on the issue of procedural altruism. In 
particular, we ask: “Does the earning 
procedure affect altruistic decision-
making in the household?”. Unlike some 
of the previous quasi-laboratory experi-
ments that focus exclusively on the effi -
ciency of household decision-making 
and/or test implications of the unitary 
household model (Ashraf 2009; Iversen 
et al 2006; Bateman and Munro 2004; 
Peters et al 2004; Mani 2011), we focus 
on eliciting gender difference in proce-
dural altruism in the household. 

Subjects in our experiment are ran-
domly assigned to one of the following 
two treatments – (a) no-effort: where 
money is earned without effort, and 

(b) effort: where money is earned with 
 effort. Subjects are then asked to decide 
whether to spend the experimental 
earning on private consumption or joint 
household consumption. We fi nd that in 
the effort treatment there is an over-
whelming tendency to choose the per-
sonal consumption bundle over the joint 
consumption bundle irrespective of the 
gender of the participant. However, we 
fi nd such effects much stronger for men 
compared to women. 

The Allocation Game 

To examine consumption choices in the 
private, we use an allocation game that 
is devoid of any strategic concerns. In 
the game, each decision-maker was asked 
to choose between bundles containing 
excludable private consumption goods, 
or bundles containing joint household 
consumption goods. Personal clothing 
represents excludable personal consum-
ption, and food items represent joint 
consumption. The decision-maker was 
presented with four options and asked to 
use the money from the experiment to 
choose one of them. The fi rst consump-
tion bundle consisted of good quality 
clothes; the second consisted of regular 
work clothes, the third and the fourth 
bundle consisted of two different combi-
nations of staple foodgrains. Each con-
sumption bundle was valued at Rs 200. 
For private consumption, males could 
choose between a bundle containing a 
shirt and a pair of trousers for festive 
wear, or a bundle containing a shirt, a 
pair of trousers and a Lungi for work 
wears. Females could choose between a 
bundle containing a sari for festive wear, 
and a bundle containing two saris for 
daily-wear. The joint household con-
sumption bundles consisted of two 
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